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******** **  * * * * * *  
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Re fe r  Reply t o :  
***** ******  

Dear Applicant:: 

We have c o n s i d e r e d  your  a p p l i c a t i o n  f o r  tax-exempt s t a t u s  under 
s e c t i o n  501(c ) (3 )  o f  t h e  I n t e r n a l  Revenue Code. 

The e v i d e n c e  p resen ted  d i s c l o s e d  t h a t  you weTe i n c o r p o r a t e d  on 
************* **  * * * * *   i n  t h e  S t a t e  o f  ***** ************ . 

The purposes f o r  wh ich  t h e  c o r p o r a t i o n  was formed a r e  as 
f o l l o w s :  " t o  buy f ood  and g r o c e r y  s u p p l i e s  as a  n o n - p r o f i t  
~ o o p e r a t i v e . ~  

The p r o v i s i o n s  f o r  d i s p o s . i t i o n  o f  t h e  c o r p o r a t e  a s s e t s  i n  t h e  
even t  o f  d i s s o l u t i o n  a r e :  
" t h a t  t h e  c o r p o r a t e  asse t s  would be g i v 2 n  t o  ano the r  f o o d  
o r i e n t e d  non-p ro f  i t  o r g a n i z a t i o n .  " . , 

The f i n a n c i a l  d a t a  subm i t t ed  w i r h  t h e  a p p l i c a t i o n  shows t h a t  t h e  
p r i m a r y  s o u r c e  o f  income w i l l  be f r om t h e  s a l e  o f  f o o d  t o  
members. The p r i m a r y  expenses w i l l  be f o r  f o o d  purchases,  and 
e q u i t y  f u n d i n g  i n  c o o p e r a t i v e s  t h a t  s e l l  t h e  f o o d  s u p p l i e s .  

The i n f o r m a t i o n  subm i t t ed  w i t h  your  A p p l i c a t i o n  Form 1023 
i n d i c a t e s  t h a t  your  p r i m a r y  a c t i v i t y  c o n s i s t s  o f  t h e  o p e r a t i o n  
o f  a c o o p e r a t i v e  formed t o  purchase f ood  f o r  i t s  members a t  l e s s  
than  r e t a i l  c o s t .  The o r g a n i z a t i o n  purchases f o o d  f o r  i t s  
members a t  Jess t h a n  r e t a i l  c o s r  by making b u l k  purchases.  The 
food  i s  marked up o n l y  t o  cove r  t h e  c o s t  o f  p r e p a r i n g  i t  f o r  
d i s t r i b u t i o n .  The d i s t r i b u t i o n  c o s t  i s  f o r  bags, wrapp ing  
paper, and 1abeJs.  

The o r g a n i z a t i o n  c u r r e n t l y  has **   members. Members must be a b l e  
t o  a b i d e  by t h e  r u l e s  and work commitment r equ i remen ts  t o  
m a i n t a i n  membership. Anyone may j o i n  t h e  o r g a n i z a t i o n ,  p rov ided  
t h e r e  i s  an opening.  New members a r e  r e f e r r e d  by e i t h e r  a 
c u r r e n t  member o r  a  by one o f  ,the two s : ~ p p l i e r s  t h a t  your  
o r g a n i z a t i o n  purchases f aod  f rom;  * * * * * * * * * * *  * * * * * * * * * * * * *   and 
* * * * * * * * *  * * * * * * * * * * * * * * ******  .  * * * * * * * * *   p -ov i des  e q u i t y  f u n d i n g  
o r  member s h a r e  money t o  b o t h  supp7'ers.  You have s t a r e d  t h a t  
your o r g a n i z a t i o n  i s  a  v o t i n g  member o f  each o f  t h e  
a fo remenr ioned  s u p p l i e r s .  



t h e  f o r m  o f  sav ings  on f o o d  c o s t s .  

S e c t i o n  50S(c)(3)  o f  t h e  Code g rov ides ,  i n  p a r t ,  f o r  t h e  
exempt ion  from Fede ra l  income t a x  o f  o r g a n i z a t i o n s  o rgan i zed  a n d  
o p e r a t e d  e x c l u s i v e l y  f o r  c h a r i t a b l e ,  r e l i g i o u s ,  s c i e n t i f i c  o r  
e d u c a t i o n a l  purposes,  no p a r t  of  t h e  n e t  e a r n i n g s  o f  wh ich  
i n u r e s  t o  t h e  b e n e f i t  o f  any p r i v a t e  s h a r e h o l d e r  o r  i nd5v idua7 -  

I n  o r d e r  t o  q u a l i f y  under  I R C  501 (c ) {3 ) ,  an o r g a n i z a t i o n  must be 
b o t h  " o r g a n i z e d "  and " o p e r a t e d "  e x c l u s i v e l y  f o r  one o r  more 
purposes s p e c i f i e d  i n  t h a t  s e c t i o n .  I f  t h e  o r g a n i z a t i o n  f a i i s  
t o  meet e i t h e r  t h e  o r 4 g a n i z a t i o n a l  t e s t  o r  t h e  o p e r a t i o n a l  t e s t ,  
i t  i s  n o t  exempt - ( kegs .  ' I .  501 ( c  j(3)-.I  (a )  [I)). The 
o r g a n i z a r i o n a l  t e s t  r e l a t e s  t o  t h e  r u l e s  f o r  gove rn ing  an 
o r g a n i z a t i o n  a'nd t h z  purposes s t a t e d  i n  i t s  a r t i c l e s  of 
o r g a n i z a t i o n .  The o p e r a t i o ~ a 7  t e s t  r e l a t e s  t o  t h e  
o r g a n i z a t i o n ' s  ~ q t i v ~ t i e s .  

S e c t i o n  1'. 501 ( c )  (3)- ' i  ( c )  ( ' 1 )  o f  t h e  R e g u l s t i o n s  s t a t e s  t h a t  i f  
more t h a n  an i n s u b s t a n t i a l  p a r t  o f  an o r g a n i z a t i o n ' s  a c t i v i t i e s  
i s  n o t  i n  f u r t h e r a n c e  of exempt purposes,  t h e  o r g a n i z a t i o n  w i l l  
n o t  be regarded as exempt. 

I n  B e t t e r  B u s - i n e s s , ~ g ~ ~ g ~ ~ ~ ~  U - S . ,  326  U.S. 2 7 9  (1945), t h e  
Supreme Cou r t  s t a t e d  t h a t  t h e  presence o f  even a  s i n g l e ,  
non-exempt purpose, i f  more t h a n  i n s u b s t a n t i a l  i n  n a t u r e ,  w i l l  
d e f e a t  exempt ion under  S e c t i o n  501(c) (3)  o f  t h e  Code, r e g a r d l e s s  
of t h e  manner c r  impo r tance  of t h e  t r u l y  exempt pupposes. 

S e c t i o n  1 . 5 O l ( c ) ( 3 ) - l ( d ) ( ' l ) ( i i )  o f  t h e  R e g u l a t i o n s  p rov ides ,  i n  
p a r t ,  t h a r  an o r g a n i z a r s o n  i s  n o t  o r g a n i z e d  o r  ope ra ted  
e x c l u s i v e l y  f o r  one o r  more o f  t h e  purposes ment ioned i n  s e c t i o n  
5 0 ? ( c ) ( 3 )  o f  t h e  Code u n l e s s  i t  serves  a  p u b l i c  r a t h e r  t h a n  a 
p r i v a t e  i r - t e r e s t .  An o r g a n i z a t i o n  may n o t  be exempt i f  i t  i s  
o p e r a t e d  f o r  t h e  b e n e f i t  o f  p r - i v a t e  i n d i v i . j u a ! s .  

S e c t i o n  1 . 5 0 1 ( ~ ) ( 3 ) - l ( d ) ( 2 )  o f  t h e  R e g u l a t i o n s  p r o v i d e s  t h a t  t h e  
t e r m  " c h a r i t a b l e "  i n c l u d e s  re!- ief o f  . the poor  and d i s t r e s s e d ,  
advancement o f  e d u c a t i o n  and s c i e n c e  and t h e  p romot ion  o f  s o c i a l  
w e l f a r e  des igned t o  accomp l i sh  any o f  t h e  above purposes.  

S e c t i o n  ' 1 -501 (~ ) (3 ) - . 1 (b ) (4 )  o f  t h e  R e g u l a t i o n s  s t a t e s  t h a t  "an 
o r g a n i z a t i o n  i s  n o t  o rgan i zed  e x c l u s i v e l y  f o r  one o r  more exempt 
purposes u n l e s s  i t s  a s s e t s  a r e  d e d i c a t e d  t o  an exempt purpose. 
A n  o r g a n i z a t i o n ' s  a s s e t s  w i l l  be cons ide red  d e d i c a t e d  t o  an 
exempt purpose, f o r  example, i f  upon d - i s s o l u t i o n ,  such asse t s  
would,  by reason o f  a  p r o v i s i o n  i n  t h e  o r g a n i z a t i o n ' s  a r t i c l e s  
o,r by  o p e r a t i o n  o f  3aw, be d i s t r i b u t e d  f o r  one o r  more exempt 
purposes ,  o r  TO t h e  Fede ra l  government, o r  t o  a S t a t e  o r  l o c a l  
government,  f o r  a  p u b l i c  p ~ ~ r p o s e ,  o r  would be d i s t r i b u t e d  by a 
c o u r t  t o  ano ther  o r g a n i z a t i o n  t o  be used i n  such manner as i n  
t h e  judgment o f  t h e  c o u r t  w i l l  bes t  a c c o m p l i s h  t h e  gene ra l  
purposes f o r  whSch t h e  d f s s o l v e d  o r g a n i z a t i o n  was o rgan ized .  
However, en o r g a n i z a t i o n  does n o t  meet t h e  o r g a n i z a t i o n a l  t e s t  
if i t s  a r t i c l e s  o r  t h e  l aw  o f  t+.e S t a t e  i n  wh i ch  i t  was c r e a t e d  
p r o v i d e  t h a t  i t s  a s s e t s  would, upon d i s s o l u t i o n ,  be d i s t r i b u t e d  
t o  i t s  members or shareho lda . rs . "  



-<I ~eveiue 2ulino 69-175. 1969 - 1 C.E. 149 ho'ds that ;3n 

in*:erekt. The Revenue I?uling concluded that when' a group of 
individuals associate to provfde a cooperative service foi- 
themselves, they are serving the private interest of the members 

. , membgrs was 's.erving the private purposes of its members, and 
does not qua1'i.f~ for exemption under IRC 501(c)(3) o f  the Code. 

'a. 

Like the organization described in Revenue Ruling 69-175 and the .-:.'-I 
;. , 

court case of 13&e3ic~-~jnsberg, the purchasing of food for - .>. 
,..,: ".' '"I c .  members at less than retail 
. .  . .interests of i t s  mern6ers. Tkt: general i c  does- not benefit -. ._.. -. . 
, , i S  , -* 

from the organi**tion's activities. The activities are solely , . :  . - 
.... .- . ". 

benefiting the*** members of the food co-op. Based upon the - .<, , :.. , , ., 3 
,.. . '. ,,* 

above. we have dezermined that you are nct operated exclusively 
? .. , '.. & 

,., 
<# . : ''$ 

t:,. . . .. for cheritable or other sxempt purposes as stated in section ., . 

I $. I > _  ... 50e1(c)(3) of the Code. You have also Tailed to meet the . ., ..c .... ' . .,' .,', 
organizational test since your purposes and dissolution , . .(. 

.:I. 

, - %  , propose to deny your request for exemption under that section. 
.:. I. . +' 
: .? . ,, You are required to file a taxabie return Form 1,120 or 1041 with 
;': . %./' 

?; .' t h e  District Director of Internal Revenue Service. Please send 
j$;. .r.:.: the return to the Internal Revenue Service, P.O.  Box 1680, 
fz;. $ ,  General Post Off ice, Brooklyn. NY '1 '1202. .. , 

s.., 
s* ,  . 

Contribut'ions made to you are not deductible by the donors as 
charitable contributions as defined fn secrion '170(c) of the 
Code. 

in accordance with the enclosed instructions within 3C days. .- .- 

I Protests submitted which do not contain a11 the documentation 
;" 
, . stated in the instructions will be returned for completion. 

If we do not hear from you within that t'me this determination 
will be considered final and the appropr'ate State Officials 
will be notified. 

;;:;,& . , 4 : .  
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rnsnner, it will be considered by the Internal Revenue Service as 
a failure to exhaust available administrative remedies. Sectiti: 
7 4 2 8 ( b ) ( 2 j  o f  the Internal Revenue Code provides in part that " A  
declaratory judgment or dacree under this section shall not be 
issued in any proceeding unless the Tax Court, the Claims Court, 
or the District Court of the United States for the Disrrict o f  
Columbia determines that the organization involved has exhausted 
administrative remedies available to it within the Internal 
Revenue Service." 

Enclosure: Pub1 ication 892 

District Director 
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